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Abstract

This paper offers to explore whether consensus based alternatives to adjudication – particularly mediation – could help increase investor confidence, support business continuity and reduce the costs for dispute resolution in the field of corporate governance. 

It is submitted that alternative dispute resolution techniques that are directed at facilitating the negotiation process have the greatest potential to achieve these goals if used in interest driven disputes and in complex multi issue disputes whereas techniques designed to evaluate the substance of disputes may be required in single issue disputes about principles and rights. 

A policy that favours an increased use of ADR might serve as a filter and reduce the number of cases that burdens the courts. This can make the availability of court adjudication more effective in inducing compliance with corporate governance rules. Such a policy must however be designed so as not to increase agency costs and should not encourage plaintiffs to present claims with a low probability of success.
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1. Introduction

Corporate governance is a field in economics, which studies issues that arise when ownership and control are separated in corporations. Corporate Governance is also used as a term for the processes by which companies are directed and controlled.
 Such processes are subject to rules (legal rules or “house rules” generated internally by the corporation itself) intended to reduce the cost of capital by assuring suppliers of finance (shareholders and bondholders) that they can get a return on their investment.

If the rules are to fulfil this purpose, the investors must be able to rely on that the corporate officers and directors of the corporation will play by the rules. 

In recent years, the degree of reliance may have diminished. Financial crises and corporate scandals have highlighted the importance of good corporate governance practices and investors are increasingly looking into the corporate governance rules of various countries prior to any investment decision. What the investors seem to be examining is the rules and the possibilities to effectively enforce them.
 

One important way to enforce corporate governance rules is to resort to a court of law. However, there are limitations. Court proceedings and other forms of adjudication –  any process where a private party obtains a judgement that can be enforced by a state – are costly and rather slow. These drawbacks have no doubt contributed to the fact that many corporate governance disputes have settled outside of courts.
 In developing countries, where the rule of law is often weaker than in other parts of the world, out of court settlement mechanisms may be even more in demand.

Irrespective of any shortcomings of traditional adjudication, there will always be disputes that cannot not – and perhaps should not
 – settle out of court. It is therefore to be noted that any policy that favours alternatives to traditional adjudication should be seen as complementary and not as a substitute, be it in developing countries or elsewhere. 
This paper offers to explore – at hand of existing research – whether consensus based alternatives to adjudication could help increase investor confidence, support business continuity and reduce the costs for dispute resolution.

The alternatives to be considered all involve a neutral third party without power to render a judgement or make an award. The third party involvement distinguishes the dispute settlement techniques to be dealt with here from ordinary inter-party settlement negotiations.
 For convenience, the term Alternative Dispute Resolution (“ADR”) will be used to refer to the techniques in question. It should be noted that the term ADR as used in this paper excludes traditional arbitration, but includes non-binding arbitration
 and other evaluative dispute resolution techniques such as mini-trials and different forms of case evaluation where a neutral person tries to assess how a judge, arbitrator or regulatory agency, as the case may be, might decide the dispute if the parties fail to agree.
 The neutral may even recommend a particular solution.

One important form of ADR is mediation. The terms mediation and conciliation are here used interchangeably.
 

Mediation (or conciliation) is defined in Article 1 of the 2002 UNCITRAL Model Law on International Commercial Conciliation
 as “a process … whereby parties request a third person or persons … to assist them in their attempt to reach an amicable settlement of their dispute arising out of or relating to a contractual or other legal relationship. The [mediator/]conciliator does not have the authority to impose upon the parties a solution to the dispute.” 

It is useful to distinguish between evaluative and facilitative mediation.
 Evaluative mediation is often oriented towards legal rights and obligations and is based on the idea that the parties may benefit from having the view of a neutral person – often an authority due to expertise or community standing – as a springboard for further discussions leading to agreement. Facilitative mediation is generally focussed on interests and is based on the idea that the parties may need the assistance of a neutral person in order to overcome negotiation barriers. A facilitator concentrates on the negotiation process and does not deal with the substantive issues. 

Evaluative mediation is typically initiated by exchange of written submissions where the parties clarify their positions and submit evidentiary documents that can support it. Since the parties usually have had prior contacts, the purpose is foremost to inform the mediator about the dispute and the mediator may ask for clarifications. When needed the mediator may suggest that a parallel fact finding proceeding be initiated. A meeting usually follows the exchange of written submissions where the parties can develop their positions further. Such meetings are rather similar to a hearing before an arbitrator. The proceedings may thereafter be continued with private meetings between each party and the mediator, where more sensitive information can be shared. The mediator typically offers his or her views on the strengths and weaknesses of the position and tries to help each party to evaluate the alternative to a settlement in terms of risks and opportunities. A suitable settlement point or settlement range is often indicated or suggested by the mediator. After this the parties reconvene for negotiations. If the negotiations fail, the mediator might propose a settlement that can be accepted or rejected. If rejected, the mediation is usually terminated.  In such cases, the parties are often able to find a settlement post-mediation. The mediator’s proposal however tends to function as an anchor point. Even in the parties do not settle, experience is that the dispute tends to be better structured and easier to deal with in subsequent adjudication.

Facilitative mediation is also typically initiated by exchange of written submissions. Since the mediator is not to evaluate the substance of the dispute, the written submissions can be kept rather brief unless the parties have a need to inform each other about their positions. The next step is usually to arrange a meeting. After a brief opening, the mediator meets in private with each party. These meetings may be conducted in a shuttle diplomacy fashion. The mediator asks open questions about the needs and interests. Often the mediator gets to know about information that the party does not want the other side to know. The information often concerns priorities and preferences in respect of possible ingredients in a solution. A mediator who receives such information may gradually be able to discover the contours of an optimal agreement that the parties would have failed to see in ordinary negotiations because of  their (rational) unwillingness to share information for fear of being exploited by the other side. The mediator gradually moves from exploration to negotiations. The negotiation phase may be conducted in the presence of both parties. During the negotiation the mediator monitors the communication process and tries to eliminate psychological obstacles to a settlement.

The common denominator of these two mediation forms is that the mediator tries to make way for rational decision-making and although the two approaches are quite different they may blend such as the case may be when the parties ask a facilitative mediator to give his or her opinion about what a reasonable solution might be or what a court would be likely to decide.
 

2. Corporate Governance Disputes 

Corporate Governance Disputes may concern inter alia  

· conflict of interest by board members or executives;

· appointment of board members/executives;

· remuneration/bonuses to board members;

· discharge of individual board members/executives;

· share valuation (in relation to an issue of new shares or bonds or a 

squeeze out);

· the terms of a proposed take over, acquisition or disposal of 

company assets.

As is clear from the above examples the concept “corporate governance disputes” is rather heterogeneous and includes disputes of many kinds – each kind with its own anatomy. Without attempting to make a full classification, the following dispute categories are suggested so as to facilitate further analysis. 

(i) Disputes between the corporate officers;

(ii) Disputes between the investors (shareholders and/or bondholders);

(iii) Disputes between an investor and the corporation;

(iv) Disputes between the corporation and its corporate officers.

A dispute between the corporate officers may concern auditing, conflict of interest or remuneration issues. A dispute between investors may concern share valuation, a proposed take over, acquisition or disposal of company assets. A dispute between an investor (or group of investors) and the corporation may concern voting rights or dividend rights. Disputes between the corporation and its corporate officers typically concern fiduciary breach. The shareholders acting in the name of the corporation may initiate such disputes. The shareholders then usually present a claim against the board of directors for allowing some kind of misconduct or rule violation. Since the shareholders act although the aggrieved party is the corporation itself, these disputes are referred to as derivative disputes.
Furthermore, a corporate governance dispute may concern one single issue. An example is a dispute regarding the right to damages due to breach of fiduciary duties. A corporate governance dispute may also concern several intertwined issues; the solution of one issue affects what would be an acceptable solution to all the other issues on the table (polycentric disputes).
 An example is a dispute regarding the terms of a proposed take-over. 

To this it should only be added that disputes involving the application of mandatory legal rules – rules that cannot be set aside by agreement between the disputing parties – hardly can be resolved outside of the court room.

3. Why consider ADR for corporate governance disputes? 
It has been suggested that negotiation, with or without the involvement of a third neutral person, is the preferred dispute resolution method in most cases and that adjudication should be reserved for disputes involving questions of rights and obligations rather than interests and needs.

This remark calls for an explanation since most business disputes are presented in terms of rights and obligations. Some disputes may however be “dressed up” as a matter of rights and obligations, although interests and business needs are the real drivers behind the legal position. You could also say that the interests have been juridified.

An often used illustration is the following. 

Two kids are fighting over the last orange in a bowl. Each kid argues that he is entitled to the orange since he took it first. This seems to be a matter of rights. The rule is: “He who takes possession of something first shall have it”. It is not possible to say who is going to win if the dispute were to be subject to adjudication. The outcome is uncertain and depends on how the judge will perceive the evidence on the table at the end of the day. Who can prove that he is right? One way to resolve the dispute is of course to split the orange in halves. This seems fair, since both parties are facing uncertainty as to the possibilities to prove early possession. Another way to resolve the dispute is to explore the interests behind the legal position. This can be done by a facilitative mediator. It turns out that one kid claims the orange because he wants to eat it. The other kid wants it because he is going to make jam. Each can have full satisfaction if one kid gets the meat and the other gets the peel.

It has further been suggested that the choice of dispute resolution mechanism be made after considering the following four criteria:

· finality of the solution;

· effect on future relations;

· satisfaction with the outcome;

· transaction costs.

Adjudication typically results in a final decision, final in the sense that the winning party can enforce it against the will of the losing party. A negotiated settlement may be binding as a contract, but is not as such enforceable. Therefore, a claimant who accepts a settlement agreement in lieu of a judgement seems to run the risk than the other party breaches against the agreement. The claimant must then initiate adjudicatory proceedings in order to transform the settlement agreement into an enforceable judgement. The demand for a final solution does, however, not have to be an argument against considering ADR for corporate governance disputes. A court can often confirm a mediated solution in a judgement. In some countries it may also be possible to ask a mediator to confirm the settlement agreement in an arbitral award.
 Enforceability of mediated agreements is also foreseen under Article 14 of the 2002 UNCITRAL Model Law on International Commercial Conciliation mentioned above. 

The effect on future relations and the satisfaction with the outcome may be arguments in favour of ADR.

Many practising mediators say that any business dispute has at least three dimensions; the legal, the commercial and the emotional dimension. These dimensions may not be equally important to the parties and the relative importance may vary from one dispute to the other. Notwithstanding this, it is an important feature of ADR that there is room to consider all dimensions of the dispute. In the adjudicative process there is room to consider nothing but the legal dimension. This fact increases the likelihood for an outcome of ADR proceedings that is perceived as better than going for a judgement – let alone a judgement that is uncertain.

Adjudication is also said to be of a binary character whereas ADR is graduated and accommodative. Adjudication requires that the parties entrust the resolution of the dispute to a stranger whereas the resolution depends entirely on the parties in ADR.
  The adjudicator (at least in Western cultures) draws his or her authority from the principle of objectivity – particularly in rationalizing the judgement. This may explain the three main procedural differences between adjudication and ADR.
 

Firstly, the adjudicator has little room for the application of rules that depend on the personal characteristics and the relation between the parties even if the parties think that such norms are of relevance. Further, when rules collide, the adjudicator tends to choose one rule as superior rather than trying to find an in-between-solution that is characteristic for ADR and negotiation. 

Secondly, the adjudicator will treat alleged facts as either true or false under some burden of proof rule. In ADR, the parties can recognize that the other party’s allegations may be true with some probability or to some extent and accept an in-between solution considering this. 

Thirdly, the choice of remedy for breach against a rule is rather constrained in the adjudicative process. The principal remedy is monetary compensation when specific performance of promises and duties is not feasible. In ADR, the gamut of remedies is in principle limited only by the parties’ imagination and by practical considerations. Sometimes an excuse is enough to settle a dispute.

These three main procedural differences between adjudication and ADR can be expected to allow for the creation of outcomes that sometimes may appear more satisfactory than what can be obtained by adjudication.

The binary character of adjudication is often said to lead to an adversary atmosphere that can hurt or break down ongoing relations. The risk for such detrimental side products is clearly less in ADR proceedings.

An aspect often overlooked in comparisons between on the one hand adjudication and on the other hand negotiation and ADR is the structural difference between single issue disputes and multi issue disputes. It is submitted here that adjudication can be an adequate dispute resolution technique when there only is one single issue on the table. Such disputes are typically of a distributional zero-sum character; “more for you is less for me”. From a utilitarian society’s point of view it does not matter whether plaintiff wins 100 and B gets nothing or the other way around or if plaintiff and defendant receives 50 each. The total value at stake, or the so called “pie”, is always the same size irrespective of its distribution.

Adjudication – at least in the forms known to the author of this paper – is however inadequate in multi issue disputes where the challenge is to find an optimal solution by enabling the parties to make trade-offs across issues and exploit differences in priorities and preferences (win-win solutions). The parties who bring a multi issue dispute to adjudication may get 50/50, but the parties who successfully negotiate a solution may get 70/70 (or, depending on bargaining skill, 85/55 which still makes both better off compared to the alternative; adjudication). The potential to find win-win solutions in multi issue negotiations increases if the parties can work in an atmosphere of transparency and divulge private information about priorities and preferences without fear of being exploited.
  

The bottom line is that some forms of ADR can be designed so as to allow for a desirable degree of transparency and thus open a greater potential to unlock hidden values in multi issue disputes.  It therefore seems that adjudication in such disputes comes at an invisible cost corresponding to the lost value potential. 

ADR is however a practical alternative only if both parties are willing to try to resolve the dispute in a speedy and good faith manner. Where a plaintiff seeks to extort concessions by putting forth a bad faith claim, or a defendant seeks to delay an unavoidable payment by dilatory court tactics, there is little room for ADR. Access to courts for resolving disputes against the will of one party is therefore always needed as a last resort. 

4. Negotiation Barriers and Costs

Although the parties are willing to try to resolve the dispute in a good faith manner, they may fail to settle their disputes by agreement for economic, strategic or psychological reasons. This is yet another raison d’être for adjudication.

The economic theory is based on the insight that parties settle only if a settlement is better than the expected utility of adjudication. The expected utility is a function of a party’s degree of risk aversion. If a party is risk neutral we can work with the simpler concept of expected monetary value: Let us assume that A demands 100 from B, the costs of adjudication is 10 per party and that the looser pays the costs. A can win 100 or loose 20. B can loose 0 or 120. If the odds are 50/50, A’s expected monetary value is 0,5*100 + 0,5*-20 = 40. B’s expected monetary value is 0,5*-120 + 0,5*0 = -60. The dispute can be resolved and both parties be made better off if B agrees to pay more than 40 but less than 60. A settlement on 50 would be 10 better for both than the expected monetary value of the adjudication alternative. As can be seen, the settlement range in this simple model corresponds to the private adjudication costs. Given this, it would be rational to settle. 

The classical economic explanation to the fact that people fail to settle is basically that they have divergent beliefs about the likely outcome of adjudication.
 

People may however also fail to settle for strategic reasons. A party can be expected to ask why a settlement offer should ever be accepted if she believes that it can be accepted later and that a better offer may come. The bottom line of this explanation model is that the parties fail to split the pie – a strange pie consisting of the aggregate private adjudication costs (20) in the above example – because each misjudges the other’s willingness to compromise.
 The situation may be worse if the parties are represented by lawyers who see to their own interest and think that they earn more by protracted litigation than by a quick settlement.
 

The parties must also overcome a number of psychological barriers to settlement.
 Among the psychological – or cognitive – explanations of why settlement negotiations fail, the tendency to partisan perception and over-optimism can be mentioned as particularly important. 

To mention just one example of how overoptimism and partisan perceptions can work: In an experiment two groups of managers were given exactly the same information regarding an insurance dispute. They were asked to evaluate the probable outcome if the matter went to litigation as objectively and correctly as possible. The only difference between the groups was that the members in group one were told that they represented the insurance company and the others were told that they represented the insured. The two groups arrived at entirely different results and focussed on different pieces of information.
 

It is submitted that ADR can be a way to reduce the impact of psychological settlement obstacles.

As said above, one of the criteria to consider before choosing dispute resolution 

mechanism is the transaction costs associated with each method. 

Transaction costs is an expression to be understood in a wide sense. It does not just refer to expenses associated with dispute resolution (direct costs). Transaction costs also include the time value of a speedy resolution, the aggravation and loss of focus that people in an organisation may feel when involved in a dispute, bad will, etc. It is sufficient to say that a monetary equivalent of the transaction cost is what you would maximally pay to a sorcerer, if you could find one, to swing his wand and present an instant resolution (good or bad) to the dispute. 

There can be no doubt that the delays and costs for litigation have reached proportions, at least in some parts of the world, that make it questionable to say that access to courts can provide investor reliance.
 The data presented by the World Bank in Doing Business 2006, Enforcing Contracts, is illustrative in respect of time and direct costs for resolving simple debt collection disputes by court adjudication.

	Region
	Time (days)
	Costs (% of debt)

	East Asia & Pacific
	477.3
	52.7

	Europe & Central Asia
	408.8
	15.0

	Latin America & Caribbean
	641.9
	23.4

	Middle East & North Africa
	606.1
	17.7

	OECD
	351.2
	11.2

	South Asia
	968.9
	26.4

	Sub-Saharan Africa
	581.1
	42.2


It can be assumed that the time and costs increases with the complexity of the dispute and that ADR can be decisively less costly and less time consuming than adjudication.
 

It is suggested here that the direct costs of any dispute resolution mechanism mainly depend on the need to obtain and convey information to the other party and to the third neutral person, be that a judge, an arbitrator or a mediator. It seems that the ADR techniques that minimizes the need for the parties to inform the third neutral person about the substantive issues, as in facilitative mediation, have the greatest cost advantage over adjudication. It is also suggested that such ADR techniques will work best when information asymmetries between the parties are minimal.
The rules regarding the distribution of the adjudication costs may affect both the incentives to bring forth weak claims – claims with a low success probability – and the incentive to settle.
 

There are basically two systems for cost distribution. According to one principle (known as the American rule) each party shall carry its own costs. According to the other principle (known as the English rule) the loser compensates the winner for the costs. It has been argued that the English rule is better at discouraging suits by low-probability-of-prevailing plaintiffs than the American rule, but that the American rule is better if one takes into consideration that the parties can settle the dispute before adjudication.

A party who is seemingly willing to initiate litigation and also appears to afford it can gain leverage in settlement negotiations against a less wealthy or more risk averse party. Basically, by threatening to destroy a part of its wealth a plaintiff can force defendant to destroy even more unless he settles. 

A simple example can illustrate this “destruction game”: Let us assume that the chances are 10 in favour of the plaintiff A and 90 in favour of defendant B in the above example. The expected monetary value is negative for plaintiff; 0,1*100 + 0,9*-20 = -8. By initiating litigation, A is 8 worse off compared to his alternative action; to drop the claim. In spite of the bad odds, it may be rational for A to go ahead if B is likely to agree to a settlement. The expected monetary value for B is; 0,1*-120 + 0,9*0 =-12.  B can reduce the risk by agreeing to settle for any amount below 12. Thus, A can win just below 12 in a settlement by risking 8.

The incentive for a party (e g. a group of shareholders) to bring forth a low-probability-of-prevailing claim against a defendant (e g. the corporation that issued the shares) in order to “extort” a settlement can be reduced or eliminated if the defendant beforehand commits to an anti-settlement policy. Thus, the interest to avoid being attacked by plaintiffs with weak claims can be taken as an argument against adopting a policy in favour of ADR. 

Of course in many cases the problem is that neither plaintiff, nor defendant, knows enough about the odds from the start. As the parties prepare for adjudication they learn more about the strengths and weaknesses in the case. The possibility to start adjudication based on claims with initially unknown success chances is therefore akin to a real option. The adjudication costs do not come at once, the costs accrue gradually as does the information about the odds. The plaintiff can always drop his claim if she considers that the chances for a settlement or a favourable judgement are too small. If she decides to drop the claim, she has to carry her own costs and, in most legal systems, the costs of the defendant up to that point. The party has however gained the value of knowing more about the odds and this may well outweigh the costs.
 

There are a number of studies aiming to identify, evaluate and measure the direct and indirect costs of lawsuits between corporations. Even if the studies referred to concern disputes between corporations (interfirm disputes) rather than disputes within corporations (intrafirm disputes) – the category in which the corporate governance related disputes typically fall – the results may be of some relevance here as well. Most studies show that when the costs and benefits to both parties are computed, litigation is not a positive net present value event when both firms are considered together.
 

 
This result corresponds to the abovementioned fact that the settlement range corresponds to the joint private adjudication costs; litigation makes both parties worse off compared to a settlement because they fail to avoid the costs.

The pros and cons of ADR in the corporate governance context can hardly be discussed without considering the agency costs; the cost that a corporation has when the corporate officers and the shareholders have divergent interests and the costs caused by the fact that the shareholders cannot fully observe the quality of the work performed by the corporate officers.
 

Some phenomena that have been observed in the context of threatening adjudication can probably be explained by the agency theory.

The risk for adjudication has been identified as a driver to underpricing of initial public offerings of equity.
 Furthermore, corporations that are defendants in adjudication proceedings with potentially large damage awards may also attempt to reduce the size of those damage awards by making income decreasing accounting choices
 although it is believed that the business environment is of great importance for this to occur
. Similarly, there seems to be a tendency that managers who are rewarded in the form of options – which in itself may increase the probability of disputes
 – manipulate earnings upward and exercise more options and sell more shares during litigation periods leaving stock returns abnormally low post-adjudication
. There is also substantial research regarding the risk for adjudication and the incentive to delay disclosure of bad news to investors. The results are open to interpretation.

Although adjudication is not a positive net present value event, settlement by agreement may be even worse due to the agency costs. In an empirical study by Bruce Haslem it has been noted that the resolution of disputes by adjudication dominates settlement of litigation from the point of view of the shareholders in publicly listed defendants. This holds even if the defendant loses. The explanation is that the shareholders (the market) suspect that the corporate officers who settle disputes by agreement are doing it in their own interest rather than in the interest of the corporation. The difficulty to observe the diligence of the agents are considerable. The study also concludes that the shareholders (the market) reacts more negatively to settlements involving firms with a higher potential for agency costs.

The findings of this study appears to be an argument against ADR, at least all forms of ADR that requires confidentiality and thus adds to the difficulty for the shareholders to monitor that a decision to settle is made in the interest of the shareholders/bondholders rather than in the interest of the managers. The argument against ADR may be stronger in case of intra firm disputes and disputes between the corporate officers, since the potential for agency costs are greater here. The argument against ADR is however weaker in case of disputes between a shareholder and the corporation and particularly in derivative disputes between the corporation and its managers, where the shareholders can monitor the quality of the settlement and basically decides whether a settlement should be accepted. 

There are studies that support the view that the threat of adjudication may not effectively alleviate the corporate agency problem.
 To the extent that the threat of litigation is curbing the agency problem, the threat is weaker when it comes from an isolated shareholder due to the collective action problem: The fact that adjudication costs in most cases outweigh the shareholder’s pro rata benefit, although the costs are less than the aggregate gain across all owners. The problem can be remedied by providing incentives to lawyers to pursue such claims on a contingency basis. The solution however gives rise to a lawyer-client agency problem.

It has been noted that the agency problem is compounded when the interaction between the legal regime on indemnification and directors’ and officers’ liability insurance is taken into consideration: individual expenditures on settlements or adjudication may not be indemnified, while liability insurance policies exclude deliberate dishonesty or fraud. Individual directors and officers have a powerful incentive to settle, even if the case has no merit, as that will avoid the possibility of an adjudication of fraud invalidating the insurance policy, however remote, and thereby guarantee no out-of-pocket expenditures.
 This tends to lead to overcompensation of weak claims and undercompensation of meritous claims.
 

5. Conclusions and recommendations

The arguments in favour of ADR is speed, flexibility and an opportunity to consider commercial interests. This goes for corporate governance disputes as well as all other kinds of commercial disputes. Adjudication is second-best, but must still be easily accessible where negotiations fail.
The ubiquitous nature of the agency costs should however cause us to be careful when recommending ADR in disputes between the corporate officers or between the corporation (represented by the board of directors) and the managing director or other corporate officers. In such disputes, the investors will need a large degree of transparency in order to be able to monitor that the people who make the decisions on behalf of the corporation are in fact trying to put the interests of the investors before their own interest. 

Still, there are forms of ADR that lead to the resolution of disputes at lower transaction costs even when the potential for agency problems loom large. Evaluative ADR combined with the engagement of neutral experts or fact finders can be made fully transparent – at least let the evaluator’s recommendation be known to the investors. This may reduce the impact of overoptimism and partisan perceptions and maybe reduce uncertainty regarding the probable outcome of court proceedings or arbitral proceedings. In this way evaluative ADR can pave the way for rational decision making and at the same time accomplish that the investors understand the decision. The development within IT and the Internet may open new avenues for transparency.
 
Turning to disputes between a shareholder and the corporation, there seems to be a need to design ADR proceedings that alleviates the collective action problem. A single shareholder that has a non-frivolous claim should not be deterred by having to carry a non-proportional part of the transaction costs. There might be room for evaluative ADR techniques, such as early neutral evaluation, in order to filter out the frivolous claims from the apparently non-frivolous claims. If a claim is considered to be non-frivolous, the proceedings could go deeper into the substance and result in a recommended settlement. It should be considered whether the corporation should bear the expenses for such proceedings (perhaps unless plaintiff’s claims are manifestly unfounded) in order to spread the expenses on all shareholders.

A corporation may always be attacked by shareholders with ill-founded claims. The reason is that the claimant hopes for a settlement in a game where he can destroy more wealth for the corporation than the wealth he gives up on his own part. This has been referred to above as the destruction game. It should be considered whether it might be a good strategy for the corporation to commit to a policy that forbids it to settle unless it has been confirmed in evaluative ADR that the claim is non-frivolous. The stronger and more credible the commitment can be made, the stronger will the deterrence effect be.

The remarks now made are particularly relevant when considering how to handle disputes where one issue is clearly dominant. When multi issue disputes are considered, the case for facilitative ADR is compellingly strong. A failure by the parties to find optimal agreements by making trade-offs across issues and exploit differences in priorities and preferences amounts to destruction of wealth. The challenge is to design a procedure that allows the parties to negotiate in transparency via the facilitator in order for him or her to identify the ingredients of an optimal deal. 

A particular challenge for evaluative as well as facilitative ADR is to find ways in which multi party disputes can be handled including the question of authority to represent the interest groups involved. A development of a theory for this could start with a closer study of existing ADR techniques for resolving takeover disputes
 or community disputes.

� <http://en.wikipedia.org/wiki/Corporate_governance>.


� Shleifer, Andrei and Vishny, Robert, A Survey of Corporate Governance, 52 Journal of Finance, 737 (1997). According to a broader view the purpose of the corporate governance rules is to induce an efficient use of resources and underpin economic growth. See OECD Principles of Corporate Governance (2004), Preamble. The investors and the corporate officers will be the players put in focus of this paper, although employees and other interest groups may be viewed as corporate governance stakeholders as well. See e.g. Post, James E., Preston, Lee E. and Sachs, Sybille, Redefining the Corporation. Stakeholder Management and Organizational Wealth, Stanford University Press 2002


� See Berglöf, Erik and Claessens, Stijn, Enforcement and Corporate Governance, The World Bank Research Observer Advance Access originally published online on February 21, 2006, 21 The World Bank Research Observer, 123 (2006); doi:10.1093/wbro/lkj005. An earlier draft (September 2004) available at SSRN <http://ssrn.com/abstract=625286>.


� Besides adjudication and negotiation as dispute resolution mechanisms, a third form is often mentioned; self-help. Cf. Ury, William, Brett, Jeanne and Goldberg, Stephen, Getting Disputes Resolved: Designing Systems to Cut the Costs of Conflict, Jossey-Bas Publishers (1988). Unilateral self-help relies on power. One form of unilateral self-help is when the state, often through a governmental agency, prosecutes, judges and enforces its judgement on a private party.


� Fiss, Owen M., Against Settlement, 93 Yale Law Journal, 1073 (1984).


� Brown, Henry and Marriot, Arthur, ADR PRINCIPLES AND PRACTICE, p 12, 2nd ed., London 1999. Some authors argue that the term ADR should include even arbitral proceedings that result in final, binding and enforceable awards. See e.g. Nottage, Luke R., Is (International) Commercial Arbitration ADR?, 20 The Arbitrator and Mediator, 83-92 (2002).


� Regarding the use of non-binding arbitration. See Bennett, Steven C , Non-Binding Arbitration: An Introduction, 61 Dispute Resolution Journal 22 (2006).


� A technique that is not aiming for a direct resolution of a dispute but may pave the way for an agreement is to resort to fact finding proceedings, where an expert or another neutral person determines a fact or sets a value. The decision may be a recommendation or be binding as if the fact or value had been agreed between the parties. Regarding the use of fact finding, see e.g. Rome, Donald Lee, Resolving Business Disputes: Fact-finding and Impasse, 55 Dispute Resolution Journal, 8 (2000).


� A particular form of ADR which may seem close to adjudication is when the parties delegate to the neutral party to make a decision on their behalf. The decision will then be binding as an agreement between the parties but not be considered as an enforceable arbitral award. This procedure is often referred to as contract adaptation and is mainly used in international direct investment agreements. See e.g. Berger, Klaus Peter, Renegotiation and Adaptation of International Investment Contracts: The Role of Contract Drafters and Arbitrators, 36 Vanderbilt Journal of Transnational Law, 1346 (2003) and Kolo, Abba and Wälde, Thomas W., Renegotiation and Contract Adaptation in International Investment Projects – Applicable Legal Principles and Industry Practices, 15 The Journal of World Investment, 5 (2000).


� There are some people who prefer to use “consiliation” to define a more evaluative approach. Others may have the opposite preference. See Brown, Henry and Marriot, Arthur, supra note 6, at  127.


� Official Records of the Genreal Assembly, Fifty-seventh Session, Supplement No. 17 (A/57/17), annex I.


� See Riskin, Leonard L., Understanding Mediators’ Orientations, Strategies and Techniques: A Grid for the Perplexed, 1 Harvard Negotiation Law Review, 7 (1996). 


� There is an ongoing debate among mediators to what extent an evaluative approach should be adopted. The arguments against evaluative mediation is presented in Love, Lela, The Top Ten Reasons Why Mediators Should Not Evaluate, 24 Florida State University Law Review, 937 (1997).


� The list draws on Questinnaire On Corporate Governance Related Dispute Resolution, OECD DAF/CA; 03/01/06.


� Lon L. Fuller, The Forms and Limits of Adjudication, 92 Harvard Law Review, 353 (1978).


� The technique to decide whether the dispute is of this nature is similar to determine whether the dispute could be subject to arbitration which in most cases requires that the disputes are amenable to settlement by agreement. The question regarding the arbitrability of intra-corporate disputes seems to be problematic and has been targeted as a priority for future research. See Settlement of commercial disputes. Possible future work in the field of settlement of commercial disputes. Note by the Secretariat, UN General Assembly, United Nations Commission on International Trade Law 39th session, New York, 19 June.7 July 2006, A/CN.9/610.


� Ury, William, Brett, Jeanne and Goldberg, Stephen, GETTING DISPUTES RESOLVED: DESIGNING SYSTEMS TO CUT THE COSTS OF CONFLICT, Jossey-Bas Publishers (1988). For further reading in the field of dispute resolution design, see Brahm, Eric and Quellet, Julian, DESIGNING NEW DISPUTE RESOLUTION SYSTEMS in Burgess, Guy and Burgess, Heidi [ed.], BEYOND INTRACTIBILITY. Conflict Research Consortium, University of Colorado, Boulder, Colorado, USA (September 2003) available at <http://www.beyondintractability.org/essay/ designing_dispute_systems/>.  Regarding conflict management specifically in relation to M&A:s, see Cohen, Cynthia F. Birkin, Stanley J., Cohen, Murray E., Garfield, Monica J and Webb, Harold W., Managing conflict during an organizational acquisition, 23 Conflict Resolution Quarterly, 317 (2006).


� This possibility is particularly mentioned in Article 12 of the 1999 Rules of the Mediation Institute of the Stockholm Chamber of Commerce. The rules are available at <http://www.sccinstitute.se/se/Startsida>.


� Aubert, Vilhelm, Courts and Conflict Resolution, 40 Journal of Conflict Resolution, 40 (1973).


� See Eisenberg, Melvin A., Private Ordering Through Negotiation. Dispute-Settlement and Rulemaking, 89 Harvard Law Review, 637 (1976).


� See Korobkin, Russell and Guthrie, Chris, Psychological Barriers to Litigation Settlement: An Experimental Approach, 93 Michigan Law Review, 107 at 142 et seq. (1994). See also Goldberg, Stephen B., Green, Eric D, and Sander, Frank E. A., Saying You’re Sorry, 3 Negotiation Journal, 221 (1987).


� See Raiffa, Howard, NEGOTIATION ANALYSIS, 195-268, Belknap Press (2002).


� See Landes, William L., An Economic Analysis of the Courts, 14 Journal of Law and Economics, 61 (1971); Posner, Richard A., An Economic Approach to Legal Procedure and Judicial Administration, 2 Journal of Legal Studies (1973); Gould, John P., The Economics of Legal Conflicts, 2 Journal of Legal Studies (1973); Shavell, Steven, The Social Versus the Private Incentives to Bring Suit in a Costly Legal System, 11 Journal of Legal Studies, 333 (1982). In the 1980-ies there was a great deal of research about the impact of asymmetric information about the value at stake and the fact that the parties often fail to adjust their assessment of the outcome. For a survey see e.g. Kennan, J. and Wilson, R., Bargaining With Private Information, 31 Journal of Economic Literature, 381 (1991).


� See Cooter, Robert, Marks, Stephen and Mnookin, Robert H., Bargaining in the Shadow of the Law: A Testable Model of Strategic Behavior, 11 Journal of Legal Studies, 225 (1982).


� Miller, G, Some Agency Problems in Settlement, 16 Journal of Legal Studies 189 (1987).


� Mnookin Robert H., Why Negotiations Fail: An Exploration of Barriers to the Resolution of Conflict, 8 Ohio State Journal on Dispute Resolution, 235 (1993) and discussing empirical findings, Korobkin Rusell and Guthrie, Chris, supra note 21 passim.


� Reported in Robinson, Robert J., Errors in Social Judgement: Implications for Negotiation and Conflict Resolution, p 76-81 in Ibarra & al., BUSINESS FUNDAMENTALS AS TAUGHT AT THE HARVARD BUSINESS SCHOOL. Negotiation (HBS no 1771), 2001. Robinson refers to several similar studies, inter alia Babcock & al., Biased Judgements of Fairness in Bargaining, 85 American Economic Review, 1337 (1995).


� Cf. Djankov, Simeon, La Porta, Rafael, Lopez de Silanes, Florencio and Shleifer, Andrei, Courts: The Lex Mundi Project (April 2002). NBER Working Paper No. W8890, available at SSRN <http://ssrn.com/abstract=307127>.


� Available at <http://www.doingbusiness.org/ExploreTopics/EnforcingContracts>.


� Although not relating to corporate governance disputes, see data regarding costs and time for resolving the international business disputes reported in Caroll, Eileen and Mackie, Karl, INTERNATIONAL MEDIATION. THE ART OF BUSINESS DIPLOMACY, Aspen Publications (1999).


� See Polinsky, Mitchell A. and Rubinfeld, Daniel L., Does the English Rule Discourage Low-Probability-of-Prevailing Plaintiffs?, 27  Journal of Legal Studies, 517 (1998).


� See Grundfest, Joseph A., with Huang, Peter H., The Unexpected Value of Litigation: A Real Options Perspective, 58 Stanford Law Review 1267 (2006). One possibility to use ADR, might be to design procedures that allow for transparency and efficient exchange of information between the corporation and its investors. Whether this would increase the likelihood that the corporation becomes a target for speculative claims is a field of further research.


� For a survey, see Bhagat, Sanjai and Romano, Roberta, Empirical Studies of Corporate Law in 


Polinsky, Mitchell A. and Shavell Steven [ed.], HANDBOOK OF LAW AND ECONOMICS, 


August 2004, available at <http://leeds-faculty.colorado.edu/Bhagat/EmpiricalStudiesofCorporateLaw.pdf>. 


See however Haslem, Bruce, Managerial Opportunism during Corporate Litigation, 60 The Journal of Finance, 2013 (2005) based on an earlier Indiana University working paper (August 30, 2003), available at SSRN: <http://ssrn.com/abstract=442060>. It should be born in mind that most studies are based on the American rule.


� See generally <http://en.wikipedia.org/wiki/Agency_cost>.


� See Hensler, DA, Litigation costs and the underpricing of initial public offerings, 16 Managerial and Decision Economics 111 (1995) and Lowry, Michelle and Shu, Susan, Litigation Risk and IPO underpricing, 65 Journal of Financial Economics, 309 (2002).


� Hall, Steven C. and Stammerjohan, William W., Damage awards and earnings management in the oil industry, 72 The Accounting Review, 47 (1997).


� Stammerjohan, William W. and Hall, Steven C., Legal Costs and Accounting Choices: Another Test of the Litigation Hypothesis, 30 Journal of Business Finance & Accounting, 829 (2003), available at SSRN <http://ssrn.com/abstract=443752> .


� Talley, Eric L. and Johnsen, Gudrun, Corporate Governance, Executive Compensation and Securities Litigation (May 4, 2004). USC Law School, Olin Research Paper No. 04-7; and USC CLEO Research Paper No. C04-4, available at SSRN <http://ssrn.com/abstract=536963>.


� See Peng, Lin and Röell, Ailsa, Executive pay and shareholder litigation, (December 2005) available at 


<http://www.olin.wustl.edu/firs/conf/shanghai/PDF/062.pdf#search=%22Shareholder%20Litigation%20and%20Corporate%20Disclosures%20%22>.


� See e.g. Skinner, Douglas J., Why firms voluntarily disclose bad news? 32 Journal of Accounting Research 38 (1994); Kasznik, R. and Lev, B., To warn or not to warn: Management disclosures in the face of an earnings surprise, 70 The Accounting Review, 113 (1995); Skinner, Douglas J., Earnings disclosures and stockholder lawsuits, 23 Journal of Accounting and Economics, 249 (1997) and Kothari, S.P., Shu, Susan and Wysocki, Peter, Do Managers Withhold Bad News? (October 2005) available at 


< http://management.bu.edu/academics/departments/documents/Do-Managers-Withhold-Bad-News-12-05.pdf>.


� Haslem, Bruce, supra note 33.


� Bhagat, Sanjai and Romano, Roberta, supra note 33 with reference to Romano, R., The Shareholder Suit: Litigation Without Foundation?, 7 Journal of Law, Economics, &


Organization, 55 (1991) and Thompson, R.B. and Thomas R.S., Shareholder Litigation: Reexamining the Balance between Litigation Agency Costs and Management Agency Costs, Vanderbilt University manuscript (2002).


� Coffee, Jr., J.C.,  The Unfaithful Champion: The Plaintiff as Monitor in Shareholder Litigation, 48 Law and Contemporary Problems, 5 (1985). 


� Bhagat, Sanjai and Romano, Roberta, supra note 33. See also West, Mark D., Why Shareholders Sue: The Evidence from Japan, 30 Journal of Legal Studies, 351 (2001).


� Romano, R., The Shareholder Suit: Litigation Without Foundation?, 7 Journal of Law, Economics, & Organization, 55 (1991).


� See e.g. Rabinovich-Einy, Orna, Going Public: Diminishing Privacy in Dispute Resolution in the Internet Age, 7 Virginia Journal of Law and Technology, 4 (2002), available at SSRN: <http://ssrn.com/abstract=905217> and Rabinovich-Einy, Orna, Balancing The Scales: The Ford-Firestone Case, the Internet, and the Future Dispute Resolution Landscape, Yale Journal of Law & Technology, (2004), available at SSRN: <http://ssrn.com/abstract=905215>.


� See Armson, Emma, Models for Takeover Dispute Resolution: Australia and the UK", available at SSRN: <http://ssrn.com/abstract=887031> and Armson, Emma, Decision-making by the Takeovers Panel in it's first five years, 34 Australian Business Law Review, 105 (2006), available at SSRN: <http://ssrn.com/abstract=919520>. See also Bingham, Lisa B. and Nabatchi, Tina, THE HANDBOOK OF CONFLICT MANAGEMENT, Marcel Dekker (2003) with chapter 5 on dispute system design in organisations.


� Several case studies to be found in Susskind, Lawrence, McKearnan, Sarah, Thomas-Larmer, Jennifer, THE CONSENSUS BUILDING HANDBOOK. A COMPREHENSIVE GUIDE TO REACHING AGREEMENT, Sage Publications 1999.





